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 1.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR MOVE FOR A NEW TRIAL FILED BY MICHAEL 
RATTARY, KELLY MORRIS, STEPHEN ROGNESS 
* TENTATIVE RULING: * 
 
Hearing required.  The Court nonetheless offers the following tentative views. 

The firefighters and the Moraga-Orinda Fire District (MOFD) each move for new trial.  

Because the motions raise the same issues, this order addresses both motions. 

Plaintiffs argue that Question 1 on the special verdict form was inappropriate because it 

required plaintiff to show that Favro’s conduct “increased the risk” to plaintiffs.   The 

requirement that the jury find that Favro’s conduct “increased the risk” to the plaintiffs was 

appropriate.  (MOFD also states that the special instruction based on CACI 473 as given by the 

Court was inappropriate, but the rationale for the argument essentially is based on Question 1 of 

the verdict form.) 

 Both Siebert and the previous appellate decision in this case make it clear that a finding 

that the defendant’s conduct “increased the risk” to the firefighter was a threshold issue in 

determining whether the exception to the firefighter’s rule.  (See Court Appeal Opinion, p. 7: 

“unless the police officer or firefighter has come to a specific location to perform a specific 

immediate duty and the defendant’s unrelated negligent or intentional conduct increases the 

risks inherent in performing that duty [citation], this [independent cause] exception is similarly 

inapplicable.”, [emphasis added] quoting Siebert, 18 Cal.App.4th at p. 411; p. 12 “A reasonable 

factfinder might well conclude that by prolonging the firefighters’ exposures to oncoming traffic, 

Favro’s alleged delay increased the risk of the firefighters being struck by another vehicle.” 

[Emphasis added.]   

The verdict form broke the issue into three stages for the jury: (1) Did Favro increase the 

risk after he knew firefighters were present?; (2) Was Favro negligent?; and (3) Was Favro’s 

conduct a substantial factor in causing harm?  The first question was necessary to establish that 

Favro’s conduct fell within the exception to the firefighter’s rule, which needed to be resolved 

before it was even necessary to reach the issue of whether he was negligent.  It may have been 

permissible to lump these findings together into one question on the verdict form, but each 

element was something that plaintiffs had to prove, and the step-by-step form enabled the jury 

to avoid making findings on issues that were no longer necessary based on earlier findings.   As 

the evidence developed at trial in this case, there was substantial evidence that Favro’s actions 

did not increase the risk to the firefighter, so that issue needed to be considered by the jury.  

Henry v. Ring the Alarm (2019) 34 Cal.App.5th 749, 762, is not helpful here, because the court 

found that there was no evidence that the employee’s duties (a tour guide) included insuring the 

safety of the guests.   

The verdict form was discussed extensively, and much of the debate was whether to use 

the phrase “inherent risk.”  Ultimately, the court specifically proposed the following:  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/05/21 

 
 

- 2 - 

The Court: My inclination is what I would do is just change number 1 to ‘Brian Favro 

unreasonably” –take out “unreasonably.”  “Brian Favro increased the risk to Morris, 

Rogness and Rattary,” and instead of “over and above those inherent in being a 

firefighter or first responder,” “after he knew or should have known that [sic] the presence 

of the firefighters or emergency personnel.”   

(Tr. April 14, 40:9-16.) Thus, the Court removed language the defense had sought regarding the 

risk being “over and above those inherent in being a firefighter.”  This was followed by the 

following: 

Mr. J. Walker: That would be acceptable to Plaintiffs. 

Mr. Hourihan: Well— 

The Court: I think that’s all that’s necessary to get them around the statutory bar.  Then 

you still have to prove negligence. 

Mr. J. Walker: Agreed.  

(Tr. April 14, 40:17-23.)  Accordingly, counsel for the firefighters ultimately accepted the 

language in question.  Counsel for MOFD did not indicate any objection. 

In addition, plaintiffs argue that in closing argument, defense counsel misstated the law 

concerning assumption of the risk.  Defense Counsel did make an argument concerning the 

nature of the “inherent risk” of being a firefighter that was contrary to the law set forth in the 

instructions.  The Court then gave an admonition reminding the jury of previous instructions that 

“attorneys don’t tell you what the law is,” and referring to the instructions generally.  The 

admonition then added, “in particular there’s been a lot of talk about instruction number 473 

which concerns what we call assumption of the risks, and you might want to devote particular 

attention to that.”  Thus, the Court did more than simply tell the jury to read instructions, it 

specified the particular instruction.  Plaintiffs find this insufficient.  Apparently, they would have 

the Court tell the jury which particular statement by defense counsel was incorrect, and then 

read the appropriate language from the instruction.  In this Court’s view, to do more than was 

done ran a great risk of appearing to the jury to attack defense counsel and prejudicing the jury 

against him.  The general admonition, with the citation to the particular instruction, was 

appropriate. 
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 2.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR MOVE FOR NEW TRIAL FILED BY 
MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 
 See line 1. 

  

 3.  TIME:  9:00   CASE#: MSC18-01067 
CASE NAME: TEJERO VS NRG ENERGY SERVICES, 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
 The settlement administrator’s declaration was signed on June 24, 2021, which was before the 
July 15, 2021 deadline for class members to cash checks, and therefore did not reflect the final 
amount of uncashed checks, or that the remaining funds had been provided to the State 
Controller’s Unclaimed Property Division.  Counsel are directed to file an updated declaration, 
no later than August 19, 2021, setting forth the final numbers and provision to the State.  When 
that is provided the matter will be deemed submitted, and presuming that it shows that matters 
have been concluded, the Court will order that the payment of the last attorney’s fees can be 
made and the matter will be concluded. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01806 
CASE NAME: YARBOROUGH VS MARTINEZ CONVALE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of YARBOROUGH FILED 
BY MANOR CARE OF WALNUT CREEK CA, LLC 
* TENTATIVE RULING: * 
 

 The demurrer filed by Manor Care of Walnut Creek CA, LLC (“Manor Care LLC”) to 

plaintiffs’ Second Amended Complaint (“SAC”) is overruled.  Defendant shall file and serve its 

Answer on or before August 19, 2021.   

Background 
 
Defendant, Manor Care LLC argues that all claims alleged against it are barred by a 

one-year statute of limitations.  Plaintiffs argue that any claims subject to a one-year statute of 
limitations are timely because of a Doe amendment filed two years after this litigation started.  
To determine which party is correct requires a detailed examination of the procedural history of 
the litigation. 

 
This case arises out of alleged medical malpractice and elder abuse committed at two 

healthcare facilities, Martinez Convalescent Hospital (“Martinez”) and Manor Care in Walnut 
Creek (“Manor Care”).  The victim of this tortious conduct, Winston Yarborough, Sr. (“Winston 
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Sr.” or “decedent”), filed a lawsuit, Action No. C18-01806, on August 31, 2018 (the “First 
Action”) through a proposed guardian ad litem – his son, Winston Yarborough Jr.  The 
demurring defendant, Manor Care LLC, was not listed by its true name in that case, but the 
complaint did allege causes of action against Does 1-50, as well as against Martinez. 
 

Winston Sr. died on September 2, 2018, more than a year after he left Martinez.  
Thereafter, on January 18, 2019, his heirs, including his son Winston Jr., filed a First Amended 
Complaint in the First Action adding a claim for wrongful death as the Third Cause of Action, 
following causes of action for elder abuse and professional negligence. 

 
Winston Sr.’s heirs, including Winston Jr., filed a separate case, Action No. C20-01721, 

on August 31, 2020 (the “Second Action”), nearly two years after Winston Sr. died.  The sole 
defendant named by its true name in that case was “Manorcare Health Services – Rossmoor.”  
The complaint also stated causes of action against Does 1-50.  The complaint alleged the same 
causes of action as in the First Amended Complaint in the First Action.  But it did not mention 
Martinez or any professional negligence or elder abuse that occurred while Winston Sr. resided 
or was a patient at Martinez, only professional negligence or elder abuse that occurred while 
Winston Sr. resided at Manor Care between September 2, 2017 and September 2, 2018. 

 
Plaintiffs filed a First Amended Complaint in the Second Action several days later, on 

September 2, 2020.  In that First Amended Complaint, plaintiffs added Martinez as a defendant 
and amended paragraph 6 to allege conduct that occurred both at Martinez, before August 31, 
2017, and at Manor Care, after September 2, 2017.  Further, in the Third Cause of Action, it 
attributed Winston Sr.’s death to “defendants’ negligence and carelessness as described 
hereinabove,” just as the First Amended Complaint in the First Action did.  (FAC in Second 
Action ¶ 25; FAC in First Action, ¶ 25.)  The causes of action alleged “hereinabove” were again 
elder abuse and professional negligence. 

 
The First Action and the Second Action were consolidated on November 19, 2020.   
 
On December 14, 2020, plaintiffs filed a Doe amendment in the now consolidated action, 

which plaintiffs state was intended to amend the complaints in the First Action.  (See Opp. at 
2:8-9.)  That this was plaintiffs’ intent is also supported by the fact that plaintiffs had added 
Manorcare Health Services – Rossmoor to the First Action as Doe 1 on September 4, 2020, 
whereas they had named that entity by its true name in the Second Action from the outset.   

 
On April 21, 2020, defendant Manor Care LLC “sued and served as Manorcare Health 

Services – Rossmoor” first demurred, raising its statute of limitations arguments.  It stated it was 
demurring to the First Amended Complaint, without specifying whether it was referring to the 
First Amended Complaint filed in the First Action or the First Amended complaint filed in the 
Second.  The Memorandum of Points and Authorities stated that the statutes of limitations 
involved are CCP § 335.1, 340 (a), and 340.5.  The demurrer argued that the complaints in the 
First Action make clear that “plaintiffs” were aware since August 31, 2018 that allegedly 
improper medical care had injured Winston Sr. and, since January 18, 2019 believed that 
improper medical care had caused his death, but that no complaint was filed against Manor 
Care LLC until the Second Action was filed on August 31, 2020, more than a year later. 
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Plaintiffs then filed the SAC in the consolidated action on May 28, 2021.  The SAC 
alleges that plaintiffs amended “the complaint” to reflect that Manorcare Health Services – 
Rossmoor is the true name of Doe 1 and Manor Care LLC is the true name of Doe 4 and that 
“Manorcare Health Services – Rossmoor” and “Manor Care of Walnut Creek, LLC” are the same 
entity.  (¶ 2, 3.)   

 
The SAC also alleges that there was professional negligence and elder abuse at both 

Martinez, between September 15, 2011 and August 31, 2017, and Manor Care LLC, between 
September 2, 2017 and September 2, 2018.  The claims against Manor Care LLC in the SAC 
include a Second Cause of Action, for Elder Abuse; a Third Cause of Action, for Professional 
Negligence; a Fourth Cause of Action, for Wrongful Death; and a Sixth Cause of Action, for 
Violation of Patient’s Rights. 

 
Manor Care LLC then filed its current demurrer on the same grounds as before.  The 

court must therefore determine when the causes of action based on professional negligence 
and elder abuse first accrued against Manor Care LLC, when the statute of limitations on those 
claims ran, and when any complaint against Manor Care LLC on those claims was first filed. 

 
Discussion 
 
A party may demur based on the statute of limitations, but the demurrer may be 

sustained only if it is clear from the face of the complaint that the case is barred, not just that it 
may be barred.  (Lee v. Hanley (2015) 61 Cal.4th 1225, 1232.) 

 
Manor Care LLC argues that all the causes of action at issue here are subject to a one-

year statute of limitations that expired no later than January 18, 2020, and that plaintiffs did not 
file a lawsuit against Manor Care LLC until August 31, 2020. 

 
Plaintiffs argue that the elder abuse cause of action is subject to a two-year statute of 

limitations, but that even if it were not, all claims are timely because the Doe amendment filed 
December 14, 2020 in the First Action means that all the claims against Manor Care LLC are 
deemed to have been filed no later than January 18, 2019, when plaintiffs filed the First 
Amended Complaint in the First Action.  For the reasons stated below, the court agrees and 
accordingly overrules the demurrer.   

 
A party complies with the statute of limitations by filing a lawsuit before the deadline.  

(See CCP § 335, 350.)   “Where a complaint sets forth, or attempts to set forth, a cause of 
action against a defendant designated by fictitious name and his true name is thereafter 
discovered and substituted by amendment, he is considered a party to the action from its 
commencement so that the statute of limitations stops running as of the date of the earlier 
pleading.”  (Austin v. Massachusetts Bonding & Ins. Co. (1961) 56 Cal.2d 596, 599.)  The 
amended complaint is said to relate back to the original complaint.  (See Id. at 600.)   

 
Where an amended complaint not only substitutes the true name of a fictitiously named 

defendant but also changes the legal theory against that defendant, the amended complaint still 
relates back to the original complaint provided recovery is sought in both pleadings on the same 
general set of facts.  (Id. at 600, 602.)  So, in Austin, the court held that the amended complaint 
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related back to the original complaint even though the cause of action stated against the Doe 
defendants in the original complaint was as securities brokers and in the amended complaint as 
the bonding company for the brokers.  (See also Smeltzley v. Nicholson Mfg. Co. (1977) 18 
Cal.3d 932 (plaintiff who alleged he was injured by his employer’s failure to provide a safe place 
to work was permitted to amend to substitute the true name of Doe 1 and allege the injury was 
caused by a defective machine at his work place that Doe 1 manufactured); Lamont v. Wolfe 
(1983) 142 Cal.App.3d 375, 378-381 (amended complaint for wrongful death based on medical 
malpractice brought that was filed more than one year after date of death was held to relate 
back to loss of consortium claim filed in original complaint while wife was alive and therefore not 
to be barred by CCP § 340.5).)   
 

Second Cause of Action, Elder Abuse: 
 
 The statute of limitations for a claim for elder abuse based on physical injury is no less 
than two years.  (See Benun v. Superior Court (2004) 123 Cal.App.4th 113, 125-126.)   
 
 Manor Care LLC argues the shorter one-year statute of limitations for professional 
negligence applies because the “gravamen” of the claim here is still professional negligence.  
(Demurrer at 5:26.)   
 
 Some cases use the “gravamen” approach in deciding whether a claim is really subject 
to the statute of limitations for professional negligence despite the claim’s title.  (See Larson v. 
UHS of Rancho Springs, Inc. (2014) 230 Cal. App. 4th 336, 347-348 (claims for battery and 
intentional infliction of emotional distress against doctor for conduct done during treatment held 
still to be based on professional negligence); Quintilliani v. Mannerino (1998) 62 Cal.App.4th 54 
(claim against attorney for breach of contract was still based upon professional negligence and 
therefore subject to the statute of limitations prescribed by CCP § 340.6)  However, defendant 
cites no case that did so in the context of a claim for elder abuse against a healthcare provider.   
 
 Rather, the California Supreme Court case has held that elder abuse is a distinct form of 
wrongdoing from professional negligence, and that, when it is committed, the provisions of 
MICRA do not apply, even when the person committing it is a healthcare provider.  (Delaney v. 
Baker (1999) 20 Cal.4th 23, 30-31, 34 (“neglect within the meaning of former section 15610.57 
appears to cover an area of misconduct distinct from ‘professional negligence’” so the 
heightened remedies of the Elder Abuse Act apply –even as to a healthcare provider – if their 
conditions are met; such actions are not subject to Civil Code sections 3333.2); Covenant Care, 
Inc. v. Superior Court (2004) 32 Cal.4th 771, 776 (CCP § 425.13 does not apply to elder abuse 
actions brought against healthcare providers).  Based on these holdings, appellate courts have 
specifically held that MICRA’s one-year statute of limitations, CCP § 340.5, does not apply to a 
claim for elder abuse.  Rather the applicable statute of limitations is two years, under CCP § 
335.1.  (Benun, supra, at 125-126.)    
 
 Here, Manor Care LLC claims plaintiffs were aware since at least August 31, 2018 that 
Winston Sr. had been injured by professional negligence.  Even assuming that argument has 
merit, plaintiffs first brought a case for elder abuse against Manor Care, the Second Action, 
within two years after that, on August 31, 2020.  Thus, even without needing to resolve whether 
the relation back doctrine applies because of the Doe amendment, the claim for elder abuse is 
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not barred.  
 
 Manor Care LLC cites Smith v. Ben Bennett, Inc. (2005) 133 Cal.App.4th 1507 for the 
proposition that in determining which statute of limitations applies the court must examine not 
only the legal theory alleged but the nature of the healthcare provider’s alleged conduct.  That is 
not what Smith held, however.  When the injury in Smith occurred, the statute of limitations for 
both professional negligence and general negligence claims was one year.  Therefore, the court 
said it did not need to decide which statute of limitations applied:  CCP § 340.5, for professional 
negligence, or former CCP § 340 (3) (now superseded by CCP § 335.1), for general negligence. 
(Smith, supra, at 1516.)  Instead, the issue that Smith decided was whether plaintiff’s cause of 
action was tolled for up to 90 days by CCP § 364, which applies only to cases based upon 
professional negligence.  (Id. at 1512, 1515.)  The court held that CCP § 364 does not apply to 
an action for elder abuse because, under Delaney, an action for elder abuse is not an action 
based upon professional negligence.  (Id at. 1522.)  This rationale is consistent with the holding 
in Benun that the statute of limitations for claims based upon professional negligence does not 
apply to elder abuse actions either.  Indeed, Smith was aware of and cited Benun without 
criticism.  (Id. at 1522.)  Despite Smith’s assertion that it was not deciding whether the personal 
injury or the professional negligence statute of limitations applied to the case, it implicitly did 
decide that the professional negligence statute of limitations, CCP § 340.5, does not apply to 
elder abuse actions, just as Benun did.  Any other conclusion would be inconsistent with Smith’s 
express holding that CCP § 364 does not apply to an elder abuse cause of action because such 
a cause of action is not based upon professional negligence.  (Id. at 1522-1523.)   
 
 The demurrer to the Second Cause of Action is overruled. 
 
 Third, Cause of Action, Professional Negligence:  
 
 The statute of limitations for a claim based upon professional negligence is “three years 
after the date of injury or one year after the plaintiff discovers, or through the use of reasonable 
diligence should have discovered, the injury, whichever occurs first.”  (CCP § 340.5.) 
 
 Clearly, all plaintiffs suspected Winston Sr. had been injured by professional negligence 
by the time they filed their First Amended Complaint in the First Action on January 18, 2019.  
They did not file the Second Action, the one that named Manorcare Health Services – 
Rossmoor by its true name, until August 31, 2020, more than a year later.  Therefore, their claim 
for professional negligence is time-barred unless the Doe Amendment they filed on December 
14, 2020, relates back to the filing date of the First Amended Complaint in the First Action. 
 
 The First Amended Complaint in the First Action does not state facts establishing that 
the relation back doctrine does not apply.  The First Amended Complaint in the First Action 
alleges that plaintiffs were ignorant of the names of the Doe defendants.  Manor Care LLC 
cannot challenge that assertion on a demurrer.  Further, the First Amended Complaint in the 
First Action sets forth a cause of action against the Doe defendants.  For pleading purposes, the 
December 14, 2020 Doe amendment relates back to the filing date of the First Amended 
Complaint in the First Action on January 18, 2019.  At least some of the claimed professional 
negligence of Manor Care LLC is alleged to have occurred less than a year before that. 
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 Manor Care LLC argues that the relation back doctrine does not apply for at least two 
reasons.  First, it argues that plaintiffs never filed an amended complaint to add Manor Care 
LLC as a Doe defendant. 
 
 The court rejects that argument.  The argument is based on an understandable but 
mistaken interpretation of entries in the Register of Actions.  According to the Register of 
Actions, on September 2, 2020, plaintiffs apparently tried to file a Doe amendment to substitute 
Manorcare Health Services – Rossmoor as Doe 1 by submitting an application and a proposed 
order.  The Register of Actions states that on September 2, 2020, the clerk refused to file “your 
application; order and amended complaint for the following reason:” but then fails to state the 
reason.  The Register of Actions then contains an identical entry on September 4, 2020.  In 
between those two entries, the Register of Actions states that a Doe Amendment was filed on 
September 4, 2020.  No document filed on September 2 or 4, 2020 was a “Minute Order.”  
(Reply Brief at 5:21.) 
 
 The court’s actual file, however, contains Correspondence Memos dated September 3 
and 9, 2020 (reflecting the dates those memoranda were printed) showing that one or more 
attempted Doe Amendments received by the Clerk’s office on September 2 and 4, 2020 were 
rejected because those papers included an application and a proposed order, when all plaintiffs 
had to do was file a Doe Amendment. 
 
 The court’s actual file then does contain a Doe Amendment filed on September 4, 2020, 
apparently in response to rejection of the first set of papers submitted on September 2, 2020 
and rejected by the clerk on September 3, 2020. 
 
 Thus, while Manor Care LLC understandably was confused into thinking that an 
amendment to substitute Manorcare Health Services – Rossmoor was rejected on both 
September 2 and 4, 2020, the court’s actual file shows that the Doe Amendment was accepted 
and filed September 4, 2020, as correctly stated in the Register of Actions.   
 

The court apologizes to Manor Care LLC for the confusing entries in the Register of 
Actions for what occurred on September 2 and 4, 2020, but those entries are largely irrelevant, 
because the key Doe Amendment so far as Manor Care LLC is concerned is the one that was 
filed on December 14, 2020, which unequivocally substituted Manor Care LLC as Doe 4. 

 
Manor Care’s second argument why the relation back doctrine does not apply is that 

plaintiffs were not genuinely ignorant of its name.  The court rejects this argument because that 
conclusion cannot be reached based solely on the face of the pleadings.  All the pleadings 
themselves make clear is that plaintiffs have suspected negligence of Manorcare Health 
Services since plaintiffs filed the Second Action on August 31, 2020.  Nothing in the pleadings 
shows definitively that plaintiffs knew Manorcare LLC’s name before then, or of the connection 
between Manor Care LLC and Winston Sr.’s or the plaintiffs’ injuries.  (See generally GM Corp. 
v. Superior Court (1996) 48 Cal.App.4th 580, 593-594.)  Whereas, the First Amended Complaint 
filed in the First Action on January 18, 2019 states a claim for negligent infliction of emotional 
distress against Martinez because plaintiffs regularly visited Winston, Sr. at Martinez and 
observed the negligence, the Complaint and the First Amended Complaint in the Second Action 
contain no such cause of action or any allegation that plaintiffs regularly visited Winston Sr. at 
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Manor Care. 
 
 For the reasons stated above, the demurrer to the Second Cause of Action is overruled.  
Nothing in this ruling precludes Manor Care LLC from filing a motion for summary judgment or 
adjudication on the ground that plaintiffs were not genuinely ignorant of its name or any grounds  
not argued in this demurrer. 
 
 Fourth Cause of Action, Wrongful Death: 
 
 Absent delayed discovery, a cause of action for wrongful death accrues upon the date of 
death of the decedent.  (Larcher v. Wanless (1976) 18 Cal.3d 646, 654-655, 657.)  A one-year 
statute of limitations applies under CCP § 340.5 if the death occurred due to professional 
negligence and a two-year statute of limitations under CCP § 335.1 if it occurred due to elder 
neglect. 
 
 Here, the SAC alleges the death occurred due to “negligence and carelessness.”  (SAC, 
¶ 37.)  That implies it occurred because of professional negligence, not elder abuse. 
 
 However, for the reasons stated regarding the Third Cause of Action, the relation back 
doctrine applies.  Therefore, the demurrer to the Fourth Cause of Action is overruled.   
 
 Sixth Cause of Action, Violation of Patient’s Rights 
 
 Manor Care LLC argues this cause of action is based on Civil Code section 340 (a) 
because this is a cause of action on a statute that provides for a penalty or forfeiture. 
 
 Assuming without deciding that a one-year statute of limitations applies, the demurrer to 
the Sixth Cause of Action is overruled for the same reasons as stated above regarding the Third 
and Fourth Causes of Action, which are also subject to a one-year statute of limitations. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-02253 
CASE NAME: DAVIS VS GROCERY DELIVERY/INSP 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF SETTLEMENT FILED BY 
AVIS DAVIS 
* TENTATIVE RULING: * 
  

 Plaintiff Avis Davis moves for final approval of her class action and PAGA settlement 
with defendants Grocery Delivery E-Services USA, Inc. and Insperity PEO Services, L.P.  
Grocery Delivery provides meal delivery services under the name “HelloFresh,” while Insperity is 
a joint-employer, providing payroll and human resources services.  Plaintiff also seeks approval 
of attorney’s fees and a representative incentive payment. 

A. Background and Settlement Terms 

The original complaint was filed November 26, 2018, as a class action. Plaintiff amended 
complaint in order to raise PAGA allegations, which were not included in the original complaint.  
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The PAGA notices were provided to the LWDA on November 6, 2020. Notice of the settlement 
was provided to the LWDA on January 19, 2021. The parties undertook discovery as part of the 
matter.  

The parties held a mediation with the assistance of an experienced mediator on May 7, 
2020, and ultimately reached a settlement.   

A gross settlement amount of $550,000, non-reversionary, will be paid to the Settlement 
Administrator.      

PAGA penalties would be $50,000, resulting in a payment to the LWDA of $37,500, with 
the remainder distributed to the aggrieved employees.  A class representative incentive 
payment would be made to plaintiff in the amount of $7,500.  Simpluris, Inc., is the settlement 
administrator, and estimates costs not to exceed $10,000.  Litigation costs would not exceed 
$18,000.  Attorney’s fees would be $192,500, which is 35% of the settlement fund.  The 
remainder, $284,500, would be paid to class members.  Since the class is estimated to have 
414 members, this results in an average payment of $687.  

The class would be provisionally certified as non-exempt hourly employees who are or 
were co-employed by Grocery Delivery and Insperity within California, who have not executed 
arbitration agreements with class action waivers, during the class period (November 6, 2014, to 
the date of preliminary approval of the settlement).  The class members will not be required to 
file a claim.  Class members may object or opt out of the settlement. Class members who 
dispute the number of work-weeks credited to them may contest the determination.  Various 
prescribed follow-up steps will be taken with respect to mail that is returned as undeliverable.  
The funds will be paid ¼ as wages and ¾ as interest and penalties. 

The allegations of the complaint include failure to pay overtime and minimum wages, 
failure to provide meal and rest periods and associated premium pay, failure to pay wages at 
termination, non-complaint wage statements, and failure to reimburse necessary business 
expenses. Plaintiff has not identified any policy that appears to facially violate any requirement.  
Nor has it provided any analysis indicating that discovery uncovered any substantial amount of 
violations.  Grocery Services took the somewhat unusual step of providing its own submission 
on the motion for preliminary approval, in which it argued that its policies comply with the law, 
specifically addressing “off the clock” time, overtime and double-time pay, meal and rest breaks, 
and expense reimbursement.   

In conjunction with the motion for preliminary approval, plaintiff provided supplemental 
briefing, which explained in more detail the nature of the claims.  Plaintiff contended that 
employees were given heavy workloads and assigned other tasks that made it difficult to get 
everything done within scheduled work time, that they were required to attend meetings and 
perform other tasks before clocking in and after clocking out.  Defendant denied that this 
occurred and argued that it involved predominantly individualized issues.  Plaintiff created a 
model under which it projected that it could prove failure to pay one hour of overtime, and one 
hour of minimum wage, per worker per pay period, calculated a recovery, and then made 
deductions based on various risk factors, including class certification and failure to prevail on the 
merits.  Similarly, plaintiff claimed that employees were interrupted during meal periods, or that 
meal periods were shortened, and that premium pay was not provided.  A similar model was 
created, assuming loss of one meal period per employee per pay period.  Similar risks justify a 
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discount.   A similar analysis applies to rest breaks. Waiting time and wage statement penalties 
raise a number of issues because they are derivative of other violations.  Reimbursement raised 
individualized questions of whether expenses were requested.  PAGA penalties are discounted 
both because they are derivative and are subject to reduction in the discretion of the court. 

Since the order granting preliminary approval, the required notices have been provided 
to class 414 class members. Follow-up was carried out with respect to 31 notices that were 
returned.  Seven notices remain undeliverable.  No objections have been received, and no 
requests to be excluded have been received. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794,1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
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contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees, litigation costs, administrative costs, representative payments 

These items were deferred to the final approval motion. 

Plaintiffs seek 35% of the total settlement amount ($192,500) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 

480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)   

In conjunction with this motion, counsel have provided information to enable the Court to 

conduct the lodestar cross-check.  Counsel declares that the firm spent 489 hours working on 

the case, and applying an hourly rate of $500, equals $244,525 as a lodestar. Ordinarily, a 

lodestar fee request would identify the attorneys working on the matter and provide an 

appropriate hourly rate for each.  This allows the Court to determine that the rates were 

appropriate, and that work was divided among junior and senior attorneys in an appropriate 

way.  It may be that the blended rate would turn out to be about $500.   Given that the 35% fee 

requested is $192,500, the implied multiplier is about 0.78.  Accordingly, this is not a case in 

which further detail would result in an adjustment to the fee.  In future cases, however, counsel 

are advised to provide greater detail as to these matters.  The requested fee is approved. 

As to litigation costs, plaintiff seeks $18,000, submitting documentation of $21,075.39.  
The costs of $18,000 are reasonable and are approved. 

As to settlement administration costs, plaintiff seeks $10,000. These costs are 
reasonable and are approved. 

As to representative incentive payments, criteria for evaluation of representative 
payments are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 
785, 804-807.  Plaintiff seeks $7,500.  She attests that she spent over 16 hours working on the 
case.  She does not indicate that she released any individual claims of actual value.  Nor does 
she indicate that she suffered any retaliation or faces any stigma in obtaining future 
employment.  Given the relatively small number of hours she spent on the matter, her payment 
is reduced to $5,000. 
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D. Discussion 

Plaintiff has provided sufficient analysis of the factual and legal issues associated with 
the case and their effect on the likely liability.  For the reasons stated in the order granting 
preliminary approval, the Court finds that the settlement is fair, reasonable, and adequate.   

E. Conclusion 

The motion is granted, with a modification reducing the plaintiff’s incentive payment to 

$5,000, and diverting the $2,500 difference to the payments to the class.  Plaintiff’s counsel are 

directed to prepare an order approving the settlement, which shall attach this ruling and the 

ruling on the motion for preliminary approval, and a separate final judgment.  In addition, 

plaintiff’s counsel are directed to select a date for a compliance hearing by consulting with the 

Department 39 clerk.  One week before the hearing, counsel shall file a declaration setting forth 

the completion of all steps required by the settlement.  Pending that hearing, 5% of the 

attorney’s fee amount shall be held by the administrator.  Once that is reviewed and determined 

satisfactory, the remaining attorney’s fees may be disbursed and the matter will be concluded. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-02546 
CASE NAME: VARGAS VS SIMPLE CASH LOANS, E 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY LOCATION 
SERVICES, LLC 
* TENTATIVE RULING: * 
 
 Granted.  The moving papers set forth adequate grounds and there is no opposition. 

  

 7.  TIME:  9:00   CASE#: MSC21-00154 
CASE NAME: MEDINA VS. BIO-RAD 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION ON PLAINTIFFS 
CLAIM FILED BY BIO-RAD LABORATORIES, INC., BIO-RAD LABORATORIES 
* TENTATIVE RULING: * 
 
Hearing required. 

 


